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Compliance Officers Should 
Be Shaking in Their Boots

By Brian Rubin and Michelle McIntyre

Despite regulators’ paying lip service to the idea that they would rarely sanction 
compliance officers, a recent Financial Industry Regulatory Authority (FINRA) 
enforcement action against Thaddeus J. North,1 which was affirmed by the US 
Securities and Exchange Commission (SEC), 2 and is now on appeal to the US Court 
of Appeals for the DC Circuit, 3 puts those comforting statements in serious doubt. 
A careful reading of the decisions against North should cause compliance officers 
to be shaking in their boots. 

Background on Cases Against Compliance Officers
After the 2009 case against Theodore Urban,4 where the SEC charged the general 
counsel and compliance head of a broker-dealer and investment adviser for failing 
to supervise a rogue representative, many regulators promised that they would rarely 
charge compliance officers for failing to perform their compliance functions. Past 
and present SEC commissioners and staff, as well as FINRA officials, have been vocal 
about the careful considerations they will make before deciding to impose liability 
against compliance officers. For example, in 2013, then-SEC Commissioner Daniel M. 
Gallagher remarked at a FINRA enforcement conference that “[w]e should be encour-
aging [compliance] personnel to run towards problems, not run away from them, and 
we should not threaten them with liability for trying to be part of the solution.”5 

In 2015, Andrew Ceresney, the then-head of the SEC’s Enforcement Division, said 
that the SEC would “carefully weigh recommending and bringing actions against 
[chief compliance officers]” (CCOs), suggesting that CCOs will be liable only if they 
(1) participate in misconduct, (2) obstruct enforcement proceedings, or (3) fail to 
discharge their duties as CCO.6 That same year, then-SEC Commissioner Luis A. 
Aguilar assured CCOs that the Commission would impose liability on CCOs only 
after careful consideration, “making sure [the Commission] strikes the right balance 
between encouraging CCOs to do their jobs . . . and bringing actions to punish and 
deter those that engage in egregious misconduct.”7 Commissioner Aguilar noted his 
concern that a harsh enforcement stance against CCOs would “discourage honest 
and competent CCOs from doing their work.”8

Echoing this sentiment, current SEC Commissioner Hester M. Peirce remarked 
that the Commission “must take great care in imposing liability on chief compliance 
officers” because “it is not the job of the SEC to second-guess the good faith deci-
sions of CCOs.”9 Further, Commissioner Peirce noted that CCOs will not be held liable 
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for “compliance slip-ups” and, specifically, that 
they “are not responsible for violations . . . simply 
because compliance systems for which [they] are 
responsible failed to detect those violations.”10 

Susan Schroeder, FINRA’s Executive Vice 
President and Head of Enforcement, while not 
stating that compliance officers should rarely be 
charged, did state that: 

We want any compliance professional to 
be able to look at any FINRA enforcement 
action and say to themselves, “Ah, yes, this 
case makes sense. This enforcement action 
and sanction are what I would expect based 
on the facts and circumstances of this 
action. I can use this case to convey to the 
business the importance of compliance.” To 
accomplish that, we need to be transparent 
about Enforcement actions, including iden-
tifying the factors we weigh and discuss 
internally, and the objectives we seek to 
meet when we bring a case.11

 In the North case, the SEC made similar 
statements intended to give comfort to 
compliance officers: 

These decisions reflect the principle that, 
in general, good faith judgments of CCOs 
made after reasonable inquiry and analysis 
should not be second-guessed. In addi-
tion, indicia of good faith or lack of good 
faith are important factors in assessing 
reasonableness, fairness and equity in the 
application of CCO liability.

While matters involving the determination 
of CCO liability are facts and circumstances 
specific, there are matter types where 
determinations of individual liability gen-
erally are straightforward . . . disciplinary 
action against individuals generally should 
not be based on an isolated circumstance 
where a CCO, using good faith judgment 
makes a decision, after reasonable inquiry, 
that with hindsight, proves to be problem-
atic. When the facts and circumstances 
of matters fall outside these relatively 
clear examples of where liability should or 
should not attach, liability determinations 
will require matter-specific analysis and 
informed judgment.12 

Despite these assurances about careful 
considerations and transparency, FINRA brought 
questionable charges against North, which the 
SEC affirmed. This case should be a wake-up call 
to all compliance officers because it concerns 
issues that many compliance officers face: (1) 
so-called “red flags” and the requirement to 
report certain conduct to FINRA; and (2) arguably 
inadequate procedures. The fact that North was 
charged with violations related to these issues, 
and that there is no evidence that he acted egre-
giously, brings into question whether regulators 
are really following their promises and whether 
any compliance officer can feel safe. 

The Case Against  
Thaddeus J. North 
In July 2013, FINRA initiated an enforcement 
action against a registered representative (the 
RR) of a broker-dealer, the firm’s chief execu-
tive officer (the CEO), and North, who was the 
CCO.13 The RR was charged with enabling a 
statutorily disqualified person (SDP) to oper-
ate as an unregistered person, circumventing 
the registration requirements.14 The CEO was 
alleged to be the RR’s supervisor and was 
charged with failing to supervise the RR’s 
relationship with the SDP.15 

FINRA brought three charges against North. First, 
FINRA alleged that North failed to report to FINRA 
the RR’s relationship with the SDP.16 Second, FINRA 
alleged that North failed to establish procedures 
that were appropriate for the review of electronic 
correspondence.17 Finally, FINRA alleged that North 
failed to adequately review the firm’s electronic 
correspondence.18 This analysis addresses aspects 
of the first two charges, but not the last. 

The FINRA Hearing Panel found North liable 
for the violations. He was fined $10,000 and 
suspended for 30 business days for failing to 
report the RR’s relationship with the SDP, was 
fined $10,000 for failing to establish and main-
tain a reasonable supervisory system, and was 
fined $20,000 and suspended for two months 
for his failure to adequately review electronic 
correspondence, with the suspensions running 
consecutively.19 North appealed to the National 
Adjudicatory Council (NAC) and then to the SEC, 
both of which found him liable.20 In its opinion 
upholding the NAC decision, the SEC noted that, 
generally, “good faith judgments of CCOs made 
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after reasonable inquiry and analysis should 
not be second guessed,” but stated that North 
“repeatedly failed to perform compliance func-
tions for which he was directly responsible.”21 In 
a speech commenting on North’s case, Commis-
sioner Peirce stated that North “did not take 
basic steps that would have established that he 
was carrying out his job in good faith.”22

The implications of North’s liability are  
far-reaching.

Compliance Officers Should be 
Concerned About “Should Have 
Known Liability”

The SEC and the NAC found North liable on strict 
liability-type theories for failing to report the 
RR’s relationship with the SDP to FINRA. The 
Hearing Panel, on the other hand, found North 
liable because he “likely would have learned” 
facts from the RR about the RR’s relationship 
with the SDP, although the Hearing Panel failed 
to analyze any evidence regarding that allega-
tion. These liability theories fly directly in the 
face of the regulators’ statements that CCOs 
should be charged only when they engage in 
egregious conduct.

The alleged violations

Firms are required to report details regarding 
the firm’s or an associated person’s involvement 
with an individual subject to statutory disquali-
fication. Under NASD Conduct Rule 3070(a)(9), 
which was in effect until 2011, if a member firm 
or an associated person “ is associated in any 
business or financial activity” with a statutorily 
disqualified person, then the member firm must, 
under paragraph (b), “report to the Associa-
tion not later than 10 business days after the 
member knows or should have known of the 
existence of” the association. FINRA Rule 4530(a)
(1)(H), which superseded the prior Conduct 
Rule, requires reporting where a member or an 
associated person is involved in “the sale of 
any financial instrument, the provision of any 
investment advice or the financing of any such 
activities” with a statutorily disqualified person, 
and requires the member firm to “promptly 
report to FINRA, but in any event not later than 
30 calendar days, after the member knows or 
should have known” about the association. 

In the North case, the firm’s procedures 
provided that the CCO:

[W]ill report to the FINRA via electronic 
media no later than 10 business days after 
it knows or should have known if [the firm] 
or a person associated with [the firm] . . . 
is associated in any business or financial 
activity with any person who is subject to 
a “statutory disqualification” as the term 
is defined in the Securities Act of 1934, as 
amended, and [the firm] knew or should 
have known of the association. 

The firm’s procedures designated North as the 
person responsible for these provisions. 

 The complaint alleged that North was aware 
of the agreement between the RR and the SDP 
“as a result of the inquiries made by FINRA’s 
staff during a March 2010 examination of” the 
firm.23 This is the “should have known” charge. 
The Hearing Panel found that in connection with 
the FINRA exam, North briefly reviewed invoices 
between the RR’s entity and the SDP’s entity, and 
then sent them to the CEO before reporting them 
to FINRA.24 At that time, North did not know that 
one of the entities on the invoice was connected 
to the SDP.25 Pursuant to a subsequent FINRA 
request, North saw the agreement between the 
RR’s entity and the SDP’s entity but again he 
didn’t know about the connection with the SDP.26 

The decisions of the Hearing Panel,  
the NAC, and the SEC

The Hearing Panel applied one approach in  
finding North liable, while the NAC and the  
SEC applied a different one. Neither standard  
is appropriate.

Past and present SEC commissioners 
and staff, as well as FINRA officials, 
have been vocal about the careful 
considerations they will make 
before deciding to impose liability 
against compliance officers.
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To determine whether North “should have 
known,” the Hearing Panel considered North’s 
alleged failures to follow up on red flags: “North 
did not question [the RR] about the agreement, 
did not investigate the relationship between [the 
SDP’s business] and [the RR], and did not attempt 
to learn the details about [the SDP’s business].”27 
The Hearing Panel then stated: “Had he done 
so and asked [the RR] who she was dealing with 
at [the SDP’s business], North likely would have 
learned of [the SDP’s] connection to [the SDP’s 
business] and his ongoing relationship with 
[the RR].”28 (Emphasis added). Thus, the Hearing 
Panel’s decision turned on speculation about 
what North “likely would have learned,” if he had 
followed up and asked the RR certain questions.

Rather than applying the standard used by the 
Hearing Panel (“likely would have learned”), the 
NAC and the SEC conflated the failure to follow 
up on red flags with the “should have known” 
standard. According to the NAC and the SEC, the 
failure to follow up on the red flags was sufficient 
to establish that North “should have known.” Both 
of them found that North should have known, but 
didn’t, because he failed to follow the red flags. Ac-
cording to the NAC, “When [the RR] provided North 
with the service agreement and invoices in March 
2010, in connection with FINRA’s inquiry, he should 
have learned about [the RR’s] relationship with 
[the SDP], triggering North’s obligation to report 
it to FINRA.”29 In another part of the decision, the 
NAC found that North “should have known” about 
the relationship in March 2010 because he “should 
have sought additional details.”30 The SEC similarly 
believed that “should have known” liability was 
established because North “did not question [the 
RR] about the agreement or invoices or investigate 
further.”31 The SEC went on to state: “We agree with 
the NAC that these facts should have led North 
to inquire about that relationship. Accordingly, 
North violated NASD Rule 3070 and FINRA Rule 
2010 because he did not report [the RR’s] and [the 
SDP’s] relationship to FINRA although he should 
have known about it.” However, as discussed below, 
following up on red flags does not necessarily 
establish that someone should have known about 
something. Indeed, the Hearing Panel’s “likely 
would have learned” language proves the point. 

The relevant legal standards 

North’s liability turns on what “should have 
known” means. Unfortunately for North (and for 

all compliance officers), the Hearing Panel, the 
NAC, and the SEC each failed to analyze the law to 
determine what “should have known” means. FINRA 
may fault North for not responding to red flags by 
not investigating the relationship between the RR 
and the SDP. However, failing to ask questions and to 
follow up, without considering the type of answers 
one may receive, cannot equal “should have known” 
liability. In other contexts, the failure to follow up 
on red flags matters, on its own, could constitute 
violative behavior. For example, such a failure is 
sometimes used to determine whether one super-
vised “reasonably.”32 In this case, however, the legal 
issue is whether North “knew or should have known” 
not whether North “knew or should have followed 
up on red flags” or whether he “knew or failed to su-
pervise.”33 Thus, in this case, there are two relevant 
issues: (1) the standard of care and (2) the nexus 
between the red flag and underlying issue.

Standard of care

The first issue is what is the standard of care? At 
one extreme is strict liability. Does any failure 
to follow up on red flags mean that someone 
“should have known”? In the middle is negli-
gence. Did FINRA need to prove that North acted 
unreasonably by failing to follow up? Finally, at 
the other end of the spectrum is scienter. Does 
FINRA need to show that North acted intention-
ally or recklessly when he failed to follow up. 

In other contexts, courts and judges have split 
on whether the phrase “knew or should have 
known” requires proof of scienter or negligence. 
For example, in the False Claims Act context, 
the US Court of Appeals for the Eleventh Circuit 
stated that the proper standard is scienter when 
determining whether the defendant “actually knew 
or should have known that its conduct violated a 
regulation in light of any ambiguity at the time of 
the alleged violation.”34 However, for fraudulent 
omissions, another court found that “a company is 
liable merely for omitting disclosure of liabilities 
negligently—in other words, for failing to disclose 
liabilities about which it should have known.”35 
Another court simply held that “knew or should 
have known” is “the language of negligence.”36 

In this case, neither FINRA nor the SEC would 
have needed to look at other areas of the law be-
cause, based on the history of Rule 4530, it appears 
that the SEC intended the scienter approach to be 
used. In the Notice of Filing for FINRA Rule 4530, 
the SEC partially analyzed this issue. In response 
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to a comment that the “’should have known’ 
standard is too demanding,” the SEC stated that “[t]
he purpose of the ‘should have known’ standard is 
to ensure that members do not intentionally avoid 
becoming aware of a reportable event.”37 

Nexus between the red flag and  
underlying issue

The second relevant issue is similar to causation, 
which is a concept in torts connecting a plaintiff’s 
injury with the defendant’s conduct.38 In this 
context, the issue is the connection between 
failing to follow up and actually learning (or the 
potential of learning) about the issue. At one end 
of the spectrum is a direct connection. That is, if 
North had followed up on the red flags, he would 
have learned about the relationship between the 
RR and the SDP. In the middle is the standard used 
by the Hearing Panel—if North had followed up, he 
“likely would have learned” about the relationship. 
At the other end of the spectrum is the standard 
used by the NAC and the SEC—simply assuming 
that if he had followed up, he would have “known.” 

Analysis

Under the relevant legal standards, the adjudi-
cators should not have found North liable. To 
charge someone with a “should have known” 
violation of Rule 4530, it appears that the adjudi-
cator must find the following: 
(1) the person did not know about Y; 
(2) if the person did X (e.g., followed up on a red 

flag), she 
a. would have actually learned about Y, 

based on evidence; or
b. likely would have learned about Y, based 

on evidence; or 
c. would have learned about Y (based on a 

strict liability-type theory where there is 
no need for evidence).

(3) she must not have intentionally avoided 
learning about Y. 

First prong

In this case, the Hearing Panel, the NAC and the 
SEC each found that North did not know about 
the RR’s relationship with the SDP. 

Second prong

With regard to the second prong, as explained 
above, the Hearing Panel approached the nexus 
issue differently from the NAC and the SEC. The 

Hearing Panel said that if North did X (questioned 
the RR about the agreement, investigated the 
relationship between the SDP’s business and the 
RR, and attempted to learn the details about the 
SDP’s business), he “likely would have learned” 
about the relationship. If that is the correct 
standard, then FINRA would have needed to show 
some facts to support that analysis. Although the 
Hearing Panel may believe that RRs will answer 
a compliance officer’s questions truthfully, that 
RRs can investigate issues the same way that 
FINRA does, and that an SDP will cooperate with 
a compliance officer at a firm that the SDP is not 
associated with, the reality is different. 

The reality is that RRs do not wither under 
questioning by compliance officers. Moreover, in 
this case, the RR likely would have continued to 
keep the relationship a secret. There is ample 
evidence supporting that scenario. First, the RR 
never previously informed the firm or North of 
the relationship despite numerous opportunities 
to do so. FINRA, in fact, charged the RR for her 
deception. Second, the RR benefited significantly 
from keeping the arrangement a secret. Accord-
ing to the complaint, the firm paid her almost 
$1.8 million in net commission from securities 
transactions, while she previously earned only 
approximately $80,000 a year when she worked 
at another firm as the SDP’s assistant.39 Of the 
total commissions, the RR, through her business, 
paid the SDP, through his business, approximately 
34% of the net commissions.40 Given these facts, 
is it reasonable to conclude that North “likely 
would have” learned about the relationship by 
questioning the RR? Probably not. With regard 

This case should be a wake-up 
call to all compliance officers 
because it concerns issues that 
many compliance officers face:  
(1) so-called “red flags” and the 
requirement to report certain 
conduct to FINRA; and (2) arguably 
inadequate procedures.
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to investigating the relationship between the 
SDP’s business and the RR, FINRA presented no 
evidence of how North could have conducted 
such an investigation. North, as CCO, did not 
have FINRA’s Rule 8210 to force individuals to 
provide documents or information. Finally, given 
the financial interest the SDP had through his 
relationship with the RR, and the fact that the 
CCO had no authority over the SDP, it seems 
highly unlikely that any investigation would have 
yielded evidence about the relationship. 

In contrast to the Hearing Panel’s analysis, 
the NAC and the SEC used a strict liability-type 
test asserting that if the person did X (followed 
up with the RR), she would have learned about 
Y. However, FINRA presented no evidence to 
support the connection between the two. Here, 
the NAC and the SEC asserted that North should 
have known about the relationship but didn’t 
because he failed to follow up. The NAC and the 
SEC did not concern themselves with what kind 
of answers North may (or may not) have received. 
They said that he is strictly liable because he 
didn’t follow up. 

In other situations, the reasoning of the NAC 
and the SEC may make sense, but here it does 
not. For example, the situation may have been 
different if North failed to read emails that 
were subject to his review that discussed the 
secret relationship between the RR and the SDP, 
containing the subject heading “our secret deal.” 
Under that scenario, those emails constitute red 
flags. If North had responded to the red flags 
and reviewed the emails, then he would have 
learned about the relationship. Thus, he “should 
have known” about their relationship but didn’t 
because he failed to follow up and review the 
emails. For this hypothetical, the nexus between 
North’s following up on the red flag and his learn-
ing about the relationship is direct. The actual 
facts in the North case are substantially different, 
and FINRA presented no evidence showing that if 
North followed up, he would have (or even “likely” 
would have) learned about the relationship. The 
most FINRA established is that North “could pos-
sibly have” learned about the relationship, and 
that does not appear to be sufficient grounds to 
charge anyone, particularly a compliance officer.

Third prong

With regard to the third element, if the SEC 
Notice of Filing means there is a scienter 

requirement, then FINRA would have needed 
to prove that North “ intentionally avoid[ed] 
becoming aware” of the relationship by not 
following up or, alternatively, that his behavior 
was an extreme departure from the standards 
of ordinary care not to follow up.41 There is no 
evidence to support this standard. While there 
may be evidence that North did not follow up on 
red flags, there is no suggestion that he acted 
intentionally because he didn’t want to uncover 
the truth. Indeed, at the Hearing, North con-
tended to the contrary. He testified that he didn’t 
view the relevant facts as red flags that needed 
to be followed up: “I don’t think I would ever 
look at a company-if [the RR] hired a cleaning 
service, I wouldn’t look at the cleaning service 
and try to find out who owns it and who operates 
it and things like that.”42 Indeed, according to the 
Hearing Panel, he said that “there was nothing 
on the face of the [agreement] that struck him as 
“ illegal or immoral.”43 While FINRA and the SEC 
likely disagree with whether these facts consti-
tuted red flags and whether his follow up was 
reasonable, there is nothing suggesting that he 
acted intentionally in trying to “avoid becoming 
aware” of the relationship. For example, there is 
no evidence that he received kickbacks from the 
RR or the SDP, or that he would have suffered 
repercussions from his firm if he had become 
aware of the “truth.” Therefore, North should not 
be found liable under this standard. 

It is possible that the SEC didn’t mean that 
FINRA should apply a scienter requirement. 
Instead, it could have been explaining a policy 
rationale behind the rule—FINRA didn’t want 
a firm to “intentionally avoid becoming aware 
of a reportable event.”44 If that is the case and 
negligence is the relevant standard, it may be 
a closer question. Under that standard, if there 
was a red flag indicating a potential undisclosed 
issue, the question is whether the person didn’t 
follow up when it would have been reasonable 
to do so. FINRA would argue that North didn’t 
act reasonably when he failed to follow up on 
the red flags, while North’s contrary arguments 
are quoted above. However, regardless of the 
outcome of that issue, with regard to North’s li-
ability, it doesn’t matter if FINRA’s arguments are 
stronger on this prong. As set forth above, given 
other facts in this case, it does not appear that 
FINRA would succeed in proving the second prong 
and, therefore, couldn’t establish liability. 
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What are the lessons for compliance officers? 

Under these scenarios, compliance officers may 
want to consider doing the following:

Follow up on red flags (and flags of any color), 
taking into account time and resource constraints;
If you don’t view a possible flag as significant, 
try to document why you don’t have a concern;
In all of your actions, try to document why you 
are acting;
If you have concerns, document them; 
If any internal or external rule contains a 
“should have known” standard, document 
what you knew and what you didn’t know, and 
why you acted or didn’t act; and 
Finally, don’t forget to plan for retirement (as 
we all should be doing). 

Compliance Officers Should Be 
Concerned About Liability for 
Inadequate Procedures

While firms are often cited for having inadequate 
procedures, it is rare that compliance officers are 
also charged. So, the North case raises the ques-
tions of why he was singled out and what are the 
implications for other compliance officers?

FINRA’s allegations
The complaint charged North with failing to 
establish and maintain a supervisory system 
reasonably designed to achieve compliance with 
applicable standards. Specifically, the complaint 
alleged that:

North failed to establish procedures that 
were appropriate for the review of electronic 
correspondence. [The firm’s] Written Super-
visory Procedures were inadequate because 
they did not specifically address the method 
for review or the frequency of review.45 

In its post-hearing brief, Enforcement ex-
panded upon its allegations, stating that the 
written supervisory procedures (WSPs) provided 
that North was to review “a sample of the daily 
electronic communications by either selecting 
‘random message’ or sometimes by individual 
[registered representative] mailbox.”46 According 
to Enforcement, the WSPs did not “specify the 
size of the sample to be reviewed or how the 

review was to be documented.”47 Enforcement 
further noted that the procedures had a blank 
space where someone was supposed to write the 
size of the random sample.48 In his Statement of 
Issues to the DC Circuit, North admitted to using 
the template to prepare a new set of WSPs, but 
he stated he had an unwritten review policy, 
testifying “to using a fifteen percent sample, two 
or three times per week, for reviewing email.”49 
Thus, according to North, the policy was in place, 
it just wasn’t in writing. 

Enforcement was alleging that North was 
liable because the WSPs should have been more 
specific and should not have contained a blank 
space. It is not clear why FINRA did not handle 
these deficiencies through a Cautionary Action, 
rather than through an enforcement proceeding. 
According to FINRA, if a violation is “of a minor 
nature and there is an absence of customer 
harm or detrimental market impact,” then it is 
appropriate to resolve a matter “with an informal 
disciplinary action, such as the issuance of a 
Cautionary Action.”50 Moreover, these facts do 
not appear to meet the standard set forth by 
the regulators regarding when they will charge 
compliance officers. There is no evidence that he 
engaged in egregious conduct. Indeed, according 
to North’s post-hearing brief, he improved and 
expanded the WSPs after he joined the firm: “Mr. 
North developed a more detailed set of WSPs 
from a template devised for securities firms, 
which [the firm] adopted in November 2010.”51 

The NAC decision confirms the improvements 
made by North. According to the NAC, the 2008 
procedures “did not specify the frequency of 
review, the size of the review sample, or how the 
review should be documented,” while the 2010 
procedures contained more detail, providing that 
the firm would employ a “risk-based approach” 
and that the CCO would “[u]tilize [an archival 
and review platform] to review random samples 
of emails,” “[u]tilize appropriate lexicon that 
can be amended, as necessary,” and “[m]aintain 
appropriate documentation of electronic com-
munications review.”52 The 2010 WSPs also stated 
that “[a]n appropriate random sampling (ENTER 
PERCENTAGE OR OTHER DEFINABLE SAMPLE SIZE) 
of all copies of e-mail will be reviewed.”53 North 
argued that his failure to enter the correct infor-
mation in the boilerplate was “a single scrivener’s 
error.”54 The SEC rejected that argument, and 
North is appealing that issue.55 
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So why was North charged?

This case leads to the question of how does 
FINRA choose when to put a compliance officer’s 
career on the line in an enforcement proceed-
ing if a firm has inadequate WSPs? We wish we 
knew (but our crystal ball is still in the shop 
getting repaired). Here, North took some steps 
to improve the firm’s procedures, so he clearly 
wasn’t acting with bad intent, but his good faith 
actions weren’t sufficient to save him from a 
disciplinary proceeding.

We do know that FINRA rarely sanctions 
compliance officers. Based on the cases found 
on FINRA’s webpage, “FINRA Disciplinary Actions 
Online,” from January 2015 to January 2019, FINRA 
brought more than 350 actions against firms for 
having inadequate WSPs. Of these cases, compli-
ance officers were charged only 18 times. One 
can easily imagine egregious cases that warrant 
charging a compliance officer for his or her firm’s 
inadequate procedures, such as:

Failing to tailor the supervisory systems and 
procedures to the firm’s business.56 
Failing to follow FINRA’s specific precepts for 
the firm.57 
Failing to respond to deficiencies cited during 
an SEC or FINRA exam; or 
Failing to draft procedures because the com-
pliance officer didn’t want to hinder the activi-
ties of the sales force.

It is also worth noting, as the SEC did, that this 
case was odd because North was charged but his 
firm was not. As the SEC stated, “ it is not clear 
from the record why FINRA did not charge [the 
firm]. . . . Indeed, in some cases, it may be more 
appropriate to hold the firm liable rather than 
the compliance officer.”58 

What are the lessons for  
compliance officers?

In light of the North case, compliance officers 
may want to consider the following:

In certain circumstances, FINRA will likely 
charge compliance officers for their firms’ 
inadequate procedures (although it is not 
known what those circumstances are);
Such cases will likely continue to be rare and 
will take place only in the most egregious 
circumstances. As the SEC stated in North, 
“disciplinary action against individuals 

generally should not be based on an isolated 
circumstance where a CCO, using good faith 
judgment makes a decision, after reasonable 
inquiry, that with hindsight, proves to be 
problematic”59; 
Compliance officers should continue to be 
vigilant and work with their staff and manage-
ment to ensure that the firm’s procedures are 
reasonable;
Compliance officers may want to document if 
their proposals do not get implemented; 
Compliance officers may want to review 
regulatory notices and enforcement actions 
for clues on when enforcement actions charge 
compliance officers directly for the firm’s fail-
ure to establish appropriate WSPs or compli-
ance procedures; and 
Finally, don’t forget to plan for retirement (as 
we all should be doing). 

Concluding Thoughts
Despite continued assurances from regulators 
regarding CCO liability, including (1) promising to 
carefully consider cases before bringing actions 
against CCOs; (2) explaining that only egregious 
behavior warrants an action against a CCO, and 
(3) highlighting the need for transparency in 
any such action, FINRA has brought, and the SEC 
has affirmed, troublesome and unclear charges 
against North. Considering the consequences 
of an enforcement action, regulators must 
exercise great discretion before putting people’s 
personal and professional lives on the line. As 
a great young man (part-man/part- arachnid?) 
was once told, “[I]n this world, with great power 
there must also come—great responsibility.”60 

The North case is particularly troubling. Going 
forward, FINRA and the SEC may want to consider 
doing the following:

Articulate relevant legal standards; 
Try to prove relevant facts to establish each 
element of the standard; 
Clearly articulate how compliance officers 
should approach potential “red flags”;
Explain the contours of “should have known” 
liability; and
Explain what egregious factors are relevant 
when a compliance officer is sanctioned. 

This case should also be a clarion call for 
compliance officers everywhere. Given what 
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happened to Mr. North, compliance officers 
will need to be as vigilant as ever. That means 
compliance officers may need to double down 
on their efforts until we see whether the 
regulators really are kinder and gentler, and 
more forgiving (particularly, like here, where a 
compliance officer took a number of positive 

steps to improve his firm’s procedures, even 
if at the end of the day, they weren’t 100% 
perfect). The regulators have shown that they 
can “talk the talk.” The question is whether they 
can “walk the walk” or whether they will trample 
over compliance officers who are standing by 
shaking in their boots. 

ENDNOTES

* Brian L. Rubin has more than 20 years of experience in federal 
securities law, first prosecuting and now defending and repre-
sents clients being examined, investigated and prosecuted by 
the SEC, FINRA, other self-regulatory organizations and states. 
As former NASD (now FINRA) Deputy Chief Counsel of Enforce-
ment and Senior Enforcement Counsel at the SEC, he brings an 
insider’s perspective to defending broker-dealers, investment 
advisers, investment companies, public companies and individu-
als in examinations, investigations, enforcement proceedings, 
litigation, arbitrations and in counseling.

** Michelle McIntyre focuses her practice on complex business 
litigation, involving financial services, insurance and profes-
sional liability. Prior to joining Eversheds Sutherland, Michelle 
was an intern for the US Securities and Exchange Commission 
where she assisted the Enforcement Division in trial preparation. 
She also participated in the Eversheds Sutherland 2017 Summer 
Associate program.

1 Enforcement v. Thaddeus J. North, Hearing Panel Decision, 
Proceeding No. 2010025087302 (December 1, 2015), avail-
able at http://www.finra.org/sites/default/files/fda_docu-
ments/2010025087302_FDA_JG41897.pdf (Hearing Panel); 
National Adjudicatory Council Decision, Complaint No. 
2010025087302 (March 15, 2017), available at https://www.finra.
org/sites/default/files/NAC_2010025087302_North_031517_0.pdf 
(NAC decision). 

2 Thaddeus J. North, Release No. 84500, Admin. Proc. File No. 
3-17909 (Oct. 29, 2018), available at http://www.finra.org/sites/
default/files/fda_documents/2010025087302%20THADDEUS 
%20J.%20NORTH%20CRD%202100909%20SEC%20jmm.pdf 
(SEC Opinion).

3 Thaddeus J. North v. SEC, No 18-1341 (D.C. Cir. filed Dec. 27, 2018). 
4 Theodore W. Urban, Initial Decision Release No. 402, Admin. 

Proc. File No. 3-13655 at 56 (Sept. 8, 2010), available at https://
www.sec.gov/litigation/aljdec/2010/id402bpm.pdf (finding that 
Urban acted reasonably and did not fail to supervise the rogue 
broker); Theodore W. Urban, Securities and Exchange Commis-
sion, Order Dismissing Proceeding, Admin. Proc. File No. 3-13655 
(Jan. 26, 2012), available at https://www.sec.gov/litigation/
admin/2012/34-66259.pdf (dismissing proceeding due to an 
evenly divided commission).

5 Daniel M. Gallagher, Commissioner, “Remarks at FINRA Enforce-
ment Conference” (Nov. 7 2013), available at https://www.sec.
gov/news/speech/2013-spch110713dmg-finra. 

6 Andrew Ceresney, Director of the Division of Enforcement, 
Keynote Address at the National Society of Compliance Profes-
sionals, National Conference (Nov. 4, 2015), available at https://
www.sec.gov/news/speech/keynote-address-2015-national-
society-compliance-prof-cereseney.html.

7 Luis A. Aguilar, Commissioner, U.S. Securities and Exchange 
Commission Public Statement (June 29, 2015), available at 
https://www.sec.gov/news/statement/supporting-role-of-
chief-compliance-officers.html#_ftn1. 

8 Id. 
9 Hester M. Peirce, Commissioner, “The Why Behind the No: Re-

marks at the 50th Annual Rocky Mountain Securities Conference” 

(May 11, 2015), available at https://www.sec.gov/news/speech/
peirce-why-behind-no-051118.

10 Hester M. Peirce, “Costumes, Candy, and Compliance: Remarks at 
the National Membership Conference of the National Society of 
Compliance Professionals” (Oct. 30, 2018), available at https://
www.sec.gov/news/speech/speech-peirce-103018 (Costumes).

11 Susan Schroeder, FINRA Executive Vice President, Enforcement, 
Remarks at SIFMA ALM (Feb. 12, 2018), available at https://www.
finra.org/newsroom/speeches/021218-remarks-sifma-aml. 

12 SEC Opinion at 12. 
13 Enforcement v. Leslie L. King, William R. Schloth, and Thaddeus 

J. North, Complaint, Disciplinary Proceeding No. 2010025087302 
(July 15, 2013) (Complaint).

14 Id. at 8, ¶30. 
15 Id. at 9-22, ¶38-43. 
16  Id. at 11-12, ¶45-50. 
17 Id. at 12-13, ¶51-55.
18 Id. at 13-14, ¶56-63. 
19 Hearing Panel Decision, at 24. 
20 NAC Decision, at 24; SEC Opinion, at 2. 
21 SEC Opinion, at 12. 
22 Costumes, supra. 
23 Complaint, at 11, ¶48.
24 Hearing Panel, at 5. 
25 Id. 
26 Id. at 4-5.
27 Id. at 5.
28 Id. at 9. 
29 NAC Decision, at 7. 
30 Id. at 6. 
31 SEC opinion, at 4-5. 
32 See, e.g., Enforcement v. Equinox Securities, Inc. and Ste-

phen Michael Oliveira, Order Accepting Offer of Settlement, 
Disciplinary Proceeding No. 2012031496501 at 24 (May 11, 
2016) (“The duty of supervision includes the obligation and 
responsibility to investigate red flags that suggest that mis-
conduct may be occurring and to act upon the results of any 
such investigation.”).

33 Indeed, Enforcement made it clear that North was not being 
charged as a supervisor. Enforcement v. Thaddeus J. North, 
Department of Enforcement’s Post-Hearing Brief, Disciplinary 
Proceeding No. 2010025087302 at 19-21 (May 20, 2015) (Enforce-
ment Post-Hearing).

34 U.S. ex rel. Phalp v. Lincare Holdings, Inc., No. 16-10532, ___ F.3d 
___ (11th Cir. May 26, 2017), at 12, available at http://media.ca11.
uscourts.gov/opinions/pub/files/201610532.pdf. 

35 SEC v. RPM Int’l, Inc., 282 F. Supp. 3d 1, 14 (D.D.C. 2017) (citing SEC 
v. Steadman, 967 F.2d 636, 643 (D.C. Cir. 1992)). 

36 Knippen v. Ford Motor Co., 546 F.2d 993, 1003 (D.C. Cir. 1976). 
37 Securities and Exchange Commission, Release No. 34-62621, File 

No. SR-FINRA-2010-034 at 13 (July 13, 2010), available at https://
www.sec.gov/rules/sro/finra/2010/34-62621.pdf.

38 Prosser, Wade, and Schwartz, Torts Outline, available at https://
thelawdictionary.org/torts-prosser-wade-schwartz/. 

39 Complaint, at 7, ¶25. 

http://www.finra.org/sites/default/files/fda_documents/2010025087302_FDA_JG41897.pdf
http://www.finra.org/sites/default/files/fda_documents/2010025087302_FDA_JG41897.pdf
https://www.finra.org/sites/default/files/NAC_2010025087302_North_031517_0.pdf
https://www.finra.org/sites/default/files/NAC_2010025087302_North_031517_0.pdf
http://www.finra.org/sites/default/files/fda_documents/2010025087302%20THADDEUS%20J.%20NORTH%20CRD%202100909%20SEC%20jmm.pdf
http://www.finra.org/sites/default/files/fda_documents/2010025087302%20THADDEUS%20J.%20NORTH%20CRD%202100909%20SEC%20jmm.pdf
http://www.finra.org/sites/default/files/fda_documents/2010025087302%20THADDEUS%20J.%20NORTH%20CRD%202100909%20SEC%20jmm.pdf
https://www.sec.gov/litigation/aljdec/2010/id402bpm.pdf
https://www.sec.gov/litigation/aljdec/2010/id402bpm.pdf
https://www.sec.gov/news/speech/2013-spch110713dmg-finra
https://www.sec.gov/news/speech/2013-spch110713dmg-finra
https://www.sec.gov/news/speech/peirce-why-behind-no-051118
https://www.sec.gov/news/speech/peirce-why-behind-no-051118
https://www.sec.gov/news/speech/speech-peirce-103018
https://www.sec.gov/news/speech/speech-peirce-103018
https://www.finra.org/newsroom/speeches/021218-remarks-sifma-aml
https://www.finra.org/newsroom/speeches/021218-remarks-sifma-aml
http://media.ca11.uscourts.gov/opinions/pub/files/201610532.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201610532.pdf
https://www.sec.gov/rules/sro/finra/2010/34-62621.pdf
https://www.sec.gov/rules/sro/finra/2010/34-62621.pdf
https://thelawdictionary.org/torts-prosser-wade-schwartz/
https://thelawdictionary.org/torts-prosser-wade-schwartz/


Practical Compliance & Risk Management For the Securities Industry | March–April 201914

40 Id. at ¶26. 
41 Rockies Fund, Inc. v. SEC, 428 F.3d 1088, 1094 (D.C. Cir. 2005). 
42 Hearing Panel Decision, at 5. 
43 Id. 
44 Securities and Exchange Commission, Release No. 34-62621, File 

No. SR-FINRA-2010-034 at 13 (July 13, 2010), available at https://
www.sec.gov/rules/sro/finra/2010/34-62621.pdf.

45 Complaint, at 7, ¶ 54. 
46 Enforcement Post-Hearing, at 13.
47 Id. 
48 Enforcement v. Thaddeus J. North, Department of Enforcement’s 

Response to Respondent North’s Post-Hearing Brief, Disciplinary 
Proceeding No. 2010025087302 at 5 (June 19, 2015). 

49 Thaddeus J. North v. SEC, No 18-1341, Statement of the Issues at 
3 (D.C. Cir. filed Jan. 28, 2018) (Statement of Issues).

50 “Investigations and Formal Disciplinary Actions,” Regulatory 
Notice 09-17 (March 2009), at 3, available at https://www.finra.
org/sites/default/files/NoticeDocument/p118171.pdf. 

51 Enforcement v. Thaddeus J. North, Respondent North’s Post-
Hearing Brief, Disciplinary Proceeding No. 2010025087302 at 8 
(May 20, 2015). 

52 NAC decision, at 9.
53 Id.

54 SEC Opinion, at 7. 
55 Statement of the Issues, at 4.
56 National Adjudicatory Council, Complaint No. 201404172460, 

(July 20, 2018) (CCO failed to establish and maintain supervisory 
systems and WSPs that were tailored to the firm’s microcap 
liquidation business), available at http://www.finra.org/sites/
default/files/fda_documents/2014041724601%20Scottsdale%20
Capital%20Advisors%20Corp%2C%20John%20Joseph%20
Hurry%2C%20Tim¬othy%20Brian%20DiBlasi%2C%20Darrel%20
Michael%20Cruz%20NAC%20va.pdf; (firm and individuals filed 
an appeal and stay motion to the SEC on July 23, 2018, https://
www.sec.gov/litigation/opinions/2018/34-83783.pdf).

57 FINRA, Disciplinary Proceeding No. 2013037522501 (Dec. 15, 2017) 
(FINRA hearing panel barred CCO for, among other things, failing 
to update firm’s procedures to reflect restrictions that FINRA had 
imposed upon an individual as part of interim FINRA Continuing 
Membership Application restrictions), https://www.finra.org/
sites/default/files/OHO-Sali¬ba-2013037522501-121517.pdf.

58 SEC Opinion, at 13.
59 Id. at 12.
60 Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2415, (2015) (citing 

S. Lee and S. Ditko, Amazing Fantasy No. 15: “Spider Man,” pg. 13 
(1962)).

https://www.sec.gov/rules/sro/finra/2010/34-62621.pdf
https://www.sec.gov/rules/sro/finra/2010/34-62621.pdf
https://www.finra.org/sites/default/files/NoticeDocument/p118171.pdf
https://www.finra.org/sites/default/files/NoticeDocument/p118171.pdf



